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HEALTH AND SPORT COMMITTEE 
 

AGENDA 
 

27th Meeting, 2015 (Session 4) 
 

Tuesday 6 October 2015 
 
The Committee will meet at 9.30 am in the Adam Smith Room (CR5). 
 
1. Decision on taking business in private: The Committee will decide whether 

to take item 6 and 8 in private. 
 
2. Health (Tobacco, Nicotine etc. and Care) (Scotland) Bill: The Committee will 

take evidence on the Bill at Stage 1 from— 
 

Maureen Watt, Minister for Public Health, Claire McDermott, Bill Team 
Manager, Lynne Nicol, Quality Team Leader, Siobhan Mackay, Head of 
the Tobacco Control Team, Professor Craig White, Divisional Clinical 
Lead, David Wilson, Solicitors Food, Health and Community Care, and 
Ailsa Garland, Principal Legal Officer, Scottish Government. 
 

3. Alcohol (Licensing, Public Health and Criminal Justice) (Scotland) Bill: 
The Committee will take evidence on the Bill at Stage 1 from— 

 
Alison Christie, Policy Officer, Scottish Families Affected by Alcohol and 
Drugs; 
 
Dr Peter Rice, Chair, Hon Consultant Psychiatrist, NHS Tayside, Scottish 
Health Action on Alcohol Problems; 
 
Dr Colette Maule, GP, BMA Scotland; 
 
Tim Ross, Chair (and Chief Inspector, Police Scotland), North Ayrshire 
Health and Social Care Partnership; 
 
Petrina Macnaughton, Research and Policy Coordinator, Alcohol Focus 
Scotland. 
 

4. Health (Tobacco, Nicotine etc. and Care) (Scotland) Bill (in private): The 
Committee will consider the main themes arising from the oral evidence heard 
earlier in the meeting. 
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5. Alcohol (Licensing, Public Health and Criminal Justice) (Scotland) Bill (in 

private): The Committee will consider the main themes arising from the oral 
evidence heard earlier in the meeting.  

 
6. Draft Budget Scrutiny 2016-17: The Committee will consider its approach to 

the scrutiny of the Scottish Government's Draft Budget 2016-17. 
 
7. Transplantation (Authorisation of Removal of Organs etc.) (Scotland) Bill 

(in private): The Committee will consider its approach to the scrutiny of the Bill 
at Stage 1. 

 
8. Work programme: The Committee will consider its approach to developing its 

work programme. 
 
 

Jane Williams 
Clerk to the Health and Sport Committee 

Room T3.60 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5210 

Email: jane.williams@scottish.parliament.uk 
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The papers for this meeting are as follows— 
 
Agenda Item 2  

SPICe Issues Paper 
 

HS/S4/15/27/1 

SPICe Issues Paper 
 

HS/S4/15/27/2 

Note by the clerk 
 

HS/S4/15/27/3 

Note by the clerk  
 

HS/S4/15/27/4 

DPLR Committee report on the Health (Tobacco, Nicotine 
and Care etc.) (S) Bill 
 

HS/S4/15/27/5 

Finance Committee Report on the Health (Tobacco, Nicotine 
etc. and Care) (Scotland) Bill's Financial Memorandum 
 

HS/S4/15/27/6 

Agenda Item 3  

SPICe Briefing on Alcohol (Licensing, Public Health and 
Criminal Justice) (Scotland) Bill 
 

HS/S4/15/27/7 

Written Submissions 
 

HS/S4/15/27/8 

PRIVATE PAPER 
 

HS/S4/15/27/9 (P) 

PRIVATE PAPER 
 

HS/S4/15/27/10 
(P) 

Agenda Item 6  

PRIVATE PAPER 
 

HS/S4/15/27/11 
(P) 

Agenda Item 7  

PRIVATE PAPER 
 

HS/S4/15/27/12 
(P) 

Agenda Item 8  

PRIVATE PAPER 
 

HS/S4/15/27/13 
(P) 

 

http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/92746.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/92746.aspx
http://www.scottish.parliament.uk/S4_FinanceCommittee/Reports/FI-ReportOnTheHealthTobaccoNicotineetcandCareScotlandBillsFinancialMemorandum.pdf
http://www.scottish.parliament.uk/S4_FinanceCommittee/Reports/FI-ReportOnTheHealthTobaccoNicotineetcandCareScotlandBillsFinancialMemorandum.pdf
http://www.scottish.parliament.uk/ResearchBriefingsAndFactsheets/S4/SB_15-61_Alcohol_Licensing_Public_Health_and_Criminal_Justice_Scotland_Bill.pdf
http://www.scottish.parliament.uk/ResearchBriefingsAndFactsheets/S4/SB_15-61_Alcohol_Licensing_Public_Health_and_Criminal_Justice_Scotland_Bill.pdf
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Health and Sport Committee 
 

The Health (Tobacco, Nicotine etc. and Care) (Scotland) Bill 
 

Age restricted products 
 

This briefing has been prepared to assist the Committee in its consideration of 
the Health (Tobacco, Nicotine etc. and Care) (Scotland) Bill.  
 
The Bill 
 
The Health (Tobacco, Nicotine etc. and Care) (Scotland) Bill was introduced 
in the Scottish Parliament on 4 June 2015 by the Cabinet Secretary for Health 
and Wellbeing, Shona Robison MSP.  
 
Amongst other things, the Bill will introduce restrictions on the sale of nicotine 
vapour products (NVPs) such as e-cigarettes. These restrictions will include: a 
minimum purchase age of 18; the power to prohibit their sale from vending 
machines; making it an offence to purchase an NVP on behalf of someone 
under 18; a requirement for NVP retailers to register on the tobacco and 
nicotine vapour product retailer register; and the power to restrict or prohibit 
domestic advertising and promotions.     
 
This briefing provides information on the sale of a number of other age 
restricted products in Scotland and the requirements placed on retailers of 
those products.  

Tobacco 

'Tobacco' is defined as including cigarettes, any product containing tobacco 
for oral or nasal use (for example, snuff), and smoking mixtures used as a 
substitute for tobacco (for example, herbal cigarettes). 'Cigarettes' include cut 
tobacco rolled up in paper, tobacco leaf and other material in a form that is 
capable of immediate use for smoking. A 'tobacco product' is defined as 'a 
product consisting wholly or partly of tobacco and intended to be smoked, 
sniffed, sucked or chewed’. 
  
Individuals must register with the Scottish Government to become a tobacco 
retailer. A person may be banned from carrying on a tobacco business from 
the premises at which they committed three or more offences against tobacco 
legislation within a period of 24 months. The ban can be for any period up to 
24 months. 
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Under the Sale of Tobacco (Display of Tobacco Products and Prices etc) 
(Scotland) Regulations 2013 retailers are required to cover their display of 
tobacco products. It is an offence to display tobacco products unless a 
specific request to purchase tobacco has been made by a person over the 
age of 18. Retailers must not have tobacco products and smoking-related 
products (cigarette papers, tubes, filters, holders, apparatus for making 
cigarettes and pipes for smoking tobacco products) on permanent, open 
display - for example, on public view on gantries behind the counter.  
 
The size of each display must not exceed 1,000 square centimetres. Tobacco 
retailers must also make sure that tobacco products and smoking-related 
products are out of public sight and cannot be seen, even for a short time. 
If someone is charged with an offence of causing the display of a tobacco 
product, they may have a defence available in that they exercised all due 
diligence to avoid committing the offence. 
 

There are specific rules for bulk and specialist tobacconists. For example, it is 
not an offence for a bulk tobacconist or duty free shop to display tobacco 
products or smoking related products provided that the display complies with 
all of the following:  
 

 is in a separate “tobacco area” which means a part of the premises 
containing only tobacco products and smoking related products  

 is not visible from any other part of the premises  

It is not an offence for a specialist tobacconist to display tobacco products or 
smoking related products provided the display complies with all of the 
following:  
 

 is inside their premises  

 does not include cigarettes or hand rolling tobacco  

 includes a notice stating “Tobacco products can damage your health 
and are addictive” which is not less than 297 millimetres by 420 
millimetres and displayed in a prominent position and readily visible to 
persons seeing the display; and  

 is not visible from outside the premises  

This area is also covered by the Tobacco and Primary Medical Services 
(Scotland) Act 2010 and the Children and Young Persons (Protection from 
Tobacco) Act 1991. 
 
Under this legislation, it is an offence for any person to sell cigarettes, tobacco 
products or cigarette papers to anyone under 18 years of age. This is the 
case whether or not the cigarettes are for the young person's own use. It is 
also an offence to sell cigarettes unless they are in quantities of ten or more 
and in their original packaging. This means that packets of cigarettes cannot 
be split to sell lesser quantities. It is an offence to purchase cigarettes for a 
person under 18 years of age and for a person under 18 years of age to 
purchase cigarettes. An offence under tobacco legislation may be subject to a 
fixed penalty notice issued by a trading standards officer. 
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A warning notice stating that it is illegal to sell tobacco products to anyone 
under the age of 18 must be exhibited in a prominent position, which is clearly 
visible to anyone purchasing cigarettes, at every retail premises at which 
tobacco is sold.  
 
It is also illegal to provide a cigarette vending machine that can be operated 
by customers. 
 
Alcohol 
 

All premises that sell alcohol must have a premises licence. There must also 
be a designated premises manager, who must hold a personal licence. All 
sales of alcohol must be authorised by a personal licence holder.  
 

 it is an offence to sell alcohol to anyone under 18 

 it is an offence for anyone under 18 to attempt to purchase alcohol. 

 it is also illegal for anyone over 18 to purchase alcohol on behalf of 
someone less than 18 years 

 staff under the age of 18 must not sell alcohol without the sale being 
authorised by a trained member of staff who is over 18, or a personal 
licence holder 

 all premises selling alcoholic drinks must have a minimum Challenge 
25 policy, and their staff must be trained to comply with it 

 anyone who looks less than 25 must be asked for one of the three 
allowed forms of identification, a current passport or photo driving 
licence, or a form of identification containing the PASS logo  

 
The Licensing (Scotland) Act 2005 is enforced by the police, although trading 
standards services may work with the police in joint operations involving 
underage sales. 
  
The Scottish government introduced the policy of 'Challenge 25' (see above) 
where anybody appearing to be under 25 has to produce proof of age to 
purchase alcohol. 
 
Section 110 of the Licensing (Scotland) Act 2005 also makes it a statutory 
requirement that a notice be displayed on all relevant premises in a prominent 
place stating that it is an offence for a person under the age of 18 to buy or 
attempt to buy alcohol on the premises or for a person to buy alcohol on their 
behalf. The notice must also contain a statement as to the “no proof – no sale” 
requirement. 

Intoxicating substances 

There is no requirement to obtain a licence or to register in order to sell 
intoxicating substances such as solvents or aerosol paints.  
 
However, if a retailer supplies volatile substances or solvent-based products 
to people of any age, knowing that they are to be used for the purpose of 

http://www.challenge25.org/
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abuse, they may be charged with 'culpable and reckless conduct'. This is a 
common law offence in Scotland and as such the maximum penalty on 
conviction in the Sheriff Court is a fine of £5,000 and/or 12 months' 
imprisonment. 

Retailers are advised that special attention should be paid to young persons: 

 buying volatile substances and nothing else 

 buying plastic bags at the same time as volatile substances 

 displaying signs similar to drunkenness 

 with spots and sores around the mouth and nose 

Solvents may be sold to persons of any age for their normal intended use but 
retailers can refuse a sale of a solvent if they suspect it will be abused. 
 
As pointed out above, there is no requirement to obtain a licence or to register 
in order to sell aerosol spray paint. However, it is an offence under the 
Antisocial Behaviour etc (Scotland) Act 2004 to sell aerosol spray paint to 
persons under 16 years of age. A notice must also be displayed in a 
prominent position at the point of sale, stating that it is illegal to sell a spray 
paint device to anyone under the age of 16. 
 
It is also an offence under the Cigarette Lighter Refill (Safety) Regulations 
1999 to supply cigarette lighter refill canisters containing butane to anyone 
under 18.  

Knives  

Legislative changes in this area include provisions, inserted into the Civic 
Government (Scotland) Act 1982 by the Custodial Sentences and Weapons 
(Scotland) Act 2007, establishing a local authority run licensing scheme in 
relation to the sale of non-domestic knives (and certain other items). The 
scheme has, since June 2010, required a “knife dealer’s licence” to be held by 
those carrying on business as a dealer in such items. 
  
The Criminal Law (Consolidation) (Scotland) Act 1995 also prohibits the 
carrying of offensive weapons without 'good reason'. 
 
Also prohibited is the carrying of knives and other articles with blades or 
points in public places without 'good reason' such as for use at work, religious 
obligation or part of national costume.  
 
There are a number of offences specifically relating to knives. These include 
offences prohibiting: 
 

 the sale of flick-knives (section 1 of the Restriction of Offensive 
Weapons Act 1959) 

 the sale of knives to people under the age of 16 and the sale of knives 
which are not designed for domestic use to people under the age of 18 
(section 141A of the Criminal Justice Act 1988) 
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 the carrying of knives (and other articles with a blade or sharp point) in 
public places without reasonable excuse or lawful authority (section 49 
of the Criminal Law (Consolidation) (Scotland) Act 1995) 

 the marketing of knives in a way which indicates that they are suitable 
for combat (section 1 of the Knives Act 1997) 

 

In relation to the carrying of knives in public places, the maximum custodial 
sentence which may be imposed on conviction was increased, with effect 
from 1 September 2006, by the Police, Public Order and Criminal Justice 
(Scotland) Act 2006: 
 

 where a person is convicted under summary procedure the maximum 
custodial sentence was increased from six months to 12 months 

 

 where a person is convicted under solemn procedure the maximum 
custodial sentence was increased from two years to four years1 

Fireworks 

Retailers must always register with the local authority if they intend to store 
fireworks on premises. If a retailer intends to sell fireworks to consumers all 
year round they must first obtain a relevant “year-round” licence from the local 
authority. 
 
If retailers only intend to sell fireworks during the four periods detailed below, 
they do not need to have a year round licence. However, they would still need 
to register to store fireworks. The four periods are:  
 

 from 15 October to 10 November 
 from 26 to 31 December 
 on the first day of the Chinese New Year and the three days 

immediately preceding this 
 on the first day of Diwali and the three days immediately preceding 

this2 

The Pyrotechnic Articles (Safety) Regulations 2010 prohibit the supply of adult 
(category 2 and 3) fireworks or sparklers to a person under the age of 18. The 
minimum age for supply of party poppers and similar fireworks (category 1 
fireworks) is 16. Christmas crackers are an exception and the minimum age 
for supply is 12. Caps for toy guns are not fireworks but are controlled by the 
Toys (Safety) Regulations 2011. 
 

                                                 
1 Solemn procedure involves the most serious of criminal cases and may ultimately lead to a trial either 

before a judge in the High Court or before a sheriff in one of the sheriff courts. Trials under solemn 

procedure are conducted with a jury. Summary procedure is used for less serious offences (with the 

charges set out in a complaint) and may ultimately lead to a trial before a sheriff or, in justice of the 

peace courts. Trials under summary procedure are conducted without a jury.  

2
 The SPICe briefing Fireworks (2011) provides further information.  

http://www.scottish.parliament.uk/parliamentarybusiness/44852.aspx
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Where adult fireworks are supplied or exposed for supply in any premises, it is 
a requirement of the Fireworks Regulations 2004 that a notice is displayed in 
a prominent position in those premises, no less than 420mm by 297mm (A3), 
with letters no less than 16mm high, providing information that it is illegal to 
sell adult fireworks or sparklers to anyone under the age of 18. A further 
notice stating that it is illegal for anyone under the age of 18 to possess adult 
fireworks in a public place must also be displayed. 

Video recordings and games 

Retailers do not require to have a specific licence or to register in order to sell 
videos, DVDs and video games unless they intend to sell adult products which 
are rated as R18 when a sex shop licence would be required from the local 
authority.    
 
Under the Video Recordings Acts of 1984 and 2010 it is an offence to supply, 
or offer to supply, a video recording (disc, tape or any other device capable of 
storing data electronically) to any person who has not attained the age 
specified on the recording. This legislation applies to both video recordings 
and video games. There are also different age restrictions on videos, DVDs, 
and Blu-ray discs - 12 and over, 15 and over, and 18 and over) and video 
games (12 and over, 16 and over, and 18 and over).  
 
It is important to note that the Civic Government (Scotland) Act 1982 provides 
for the issuing of “second-hand dealer’s licences.” The licensing of second-
hand dealers is part of the optional provisions of the 1982 Act. It is therefore 
up to licensing authorities whether, and what specific types of second hand 
dealing, they licence. This could include dealers in second-hand videos, 
DVDs and video games.     
 
Petrol 
 

Under the Petroleum (Consolidation) Regulations 2014 which came into force 
on 1 October 2014, no person is to supply, or allow the supply, of petrol to a 
person under the age of 16. The Regulations also prohibit a person under the 
age of 16 from operating a dispenser on dispensing premises. 
 
The Regulations replaced the previous licensing regime with a certification 
scheme. To store petrol at a petrol filling station a petroleum storage 
certificate will now be required. Under the new Regulations, existing licences 
remain valid until their expiry date when, if the storage conditions remain 
unaltered, they will be converted to a storage certificate. 
 
The application process for certification is similar to the previous system for 
licences and applications for certificates will be to the local Petroleum 
Enforcement Authority – in effect, a local authority.  
 
The Health and Safety Executive has stated that the new Regulations 
maintain current, well-established enforcement responsibilities and that the 

http://www.legislation.gov.uk/uksi/2014/1637/pdfs/uksi_20141637_en.pdf
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only change is that Petroleum Licensing Authorities (PLAs) will be renamed to 
Petroleum Enforcement Authorities (PEAs).    
 
Online sales of age restricted products 
 

The following information has been taken from guidance published by North 
Lanarkshire Council which was last updated in November 2014. North 
Lanarkshire Council states that the information is intended for guidance only 
as only the courts can provide an authoritative interpretation of the relevant 
law. The guidance applies to all products that have age restrictions on sales - 
for example, alcohol, spray paints, fireworks, video recordings and games, 
and cigarettes.  
  

Duty of retailers 
 

It is the responsibility of retailers to ensure they do not sell age-restricted 
products online to people under the legal age of purchase. This means setting 
up effective systems capable of verifying the age of potential purchasers to 
ensure they are above the minimum legal age to purchase a product. When 
making an assessment of such systems, account should be taken of legal 
requirements to take all reasonable precautions and to exercise all due 
diligence to avoid committing an offence. These legal requirements are a 
retailer's defence in consumer protection legislation. 
 
Such systems should be regularly monitored and updated as necessary, to 
identify and rectify any problems or weaknesses in the system or to keep 
pace with advances in available technology. 
 

There is no definitive answer as to what constitutes taking all reasonable 
precautions or exercising all due diligence. However, past court case 
decisions in relation to other areas of consumer protection have established 
that a retailer's defence is more likely to fail if positive steps or precautions are 
not taken, which may result in a conviction. 
 
Risk analysis, including the investigation of the options available to overcome 
risks, is required to identify and investigate what precautions and steps could 
be taken. 
 

Checks unlikely to satisfy 'due diligence' 
 

Retailers should take positive steps to verify the age of the purchaser when 
selling age-restricted products. The following are examples that are unlikely to 
be enough to satisfy the requirements of taking all reasonable precautions 
and exercising all due diligence: 
 

 relying on the purchaser confirming they are over the minimum age 
 asking the purchaser simply to provide a date of birth 
 using tick boxes to ask purchasers to confirm they are over the 

minimum age 
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 using a general disclaimer such as 'anyone ordering this product from 
our website will be deemed to be at least 18' 

 using an 'accept' statement for the purchaser to confirm they have read 
the terms and conditions and they are over the minimum age 

 using e-payment services such as PayPal, Nochex or Worldpay. These 
services may require a customer to be over 18, but they may not verify 
a user's age 

Young people will seek to challenge conventions and test boundaries. In the 
case of online sales, young people could potentially evade the stringent proof 
of age checks that are required on the high street unless retailers make 
positive checks. 

Age verification checks 

The following is a guide to possible steps and precautions that retailers could 
adopt to assist with age verification. However, it should be noted that these 
may not be suitable for some situations and retailers will need to assess what 
steps are suitable and appropriate to their individual circumstances. Retailers 
may be able to develop other methods of age verification. 
 
Age verification concepts in a fast moving digital world are challenging in 
terms of effectiveness. No system is failsafe and any service that relies on 
remote verification has the potential for errors.  
 
Many websites now require purchasers to register details or to set up 
accounts for future purchases, which means that age verification checks may 
only be required for the initial set-up of accounts or on the first purchase from 
the website. 

Payment by credit card 

At the moment, credit cards are generally available only to those over 18. 
Payment or verification of the purchaser using a credit (as opposed to a debit) 
card could serve to verify that the principal cardholder for the credit card is 
over 18. 

Age verification on delivery 

Retailers could use age verification checks at the point of delivery by ensuring 
that delivery drivers request a valid proof of age to confirm that the purchaser 
is over the minimum age to buy the product in question. It should be noted 
that third-party couriers may not accept responsibility for age verification. 

Online age verification checks 

Online age verification software is available that makes use of various 
sources of information in order to verify both age and identity during the 
ordering process. These checks include using the electoral register and/or 
credit reference agencies. There are also businesses that offer online access 
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to electoral register information, which could be used to verify a purchaser's 
age. 

Follow up offline checks 

In some circumstances, it may not be possible to verify a potential purchaser's 
age to conclude an online order. It is suggested, therefore, that further checks 
could be carried out, such as requiring the customer to provide a valid / 
acceptable proof of age which can then be appropriately checked. 

Collect in-store 

For some retailers, who also have a high street presence, purchasers could 
view and reserve products online and then collect in-store, where age 
verification could be carried out by members of staff as with a normal face-to-
face transaction. 
 
Tables 
 
The following table sets out the relevant age restrictions in relation to a 
number of products: 
 

Product Age restriction 

Tobacco products 18 

Alcohol 18 

Offensive weapons 
(knives and similar) 

18 

Adult fireworks 18 

Airguns 18 

Lighter refills containing 
butane 

18 

Category 1 fireworks 
(party poppers and similar 
fireworks) 

16 

Aerosol paint 16 
   

The following table shows the maximum penalties for selling, supplying, 
offering to supply and hiring (as appropriate to the legislation) products to 
persons under certain ages: 

  

Product Age restriction Maximum penalty 

Adult fireworks and 
sparklers (category 2 [ 
outdoor use – confined 
areas]; and category 3 
[outdoor use  - large 
open areas] fireworks)   

18 and over £5,000 and six months’ 
imprisonment 

Aerosol paint 16 and over £1,000 

Alcohol 18 and over £5,000 and forfeit of 
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licence 

Knives (domestic) 16 and over £5,000 and six months’ 
imprisonment 

Knives / axes / blades 
(non-domestic) 

18 and over £5,000 and six months’ 
imprisonment 

Lighter refills containing 
butane 

18 and over £5,000 and six months’ 
imprisonment 

Party poppers and similar 
low-hazard, low-noise 
fireworks (category 1) 
(except Christmas 
crackers and caps) 

16 and over £5,000 and six months’ 
imprisonment 

Petrol 16 and over £20,000 and 12 months’ 
imprisonment 

Tobacco products 18 and over £2,500 

Video recordings: U 
(universal)  

Unrestricted N/A 

Video recordings: PG 
(parental guidance) 

Unrestricted N/A 

Video recordings: 
classification 12  

12 and over £5,000 and six months’ 
imprisonment 

Video recordings: 
classification 15 

15 and over £5,000 and six months’ 
imprisonment 

Video recordings: 
classification 18 

18 and over £5,000 and six months’ 
imprisonment 

Video recordings: 
classification R18 

18 and over and sold in 
a licensed sex shop 

£5,000 and six months’ 
imprisonment 

Video games: PEGI 
rating 33 

Unrestricted N/A 

Video games: PEGI 
rating 7 

Unrestricted N/A 

Video games: PEGI 
rating 12 

12 and over £5,000 and six months’ 
imprisonment 

Video games: PEGI 
rating 16 

16 and over £5,000 and six months’ 
imprisonment 

Video games: PEGI 
rating 18 

18 and over £5,000 and six months’ 
imprisonment 

Volatile 
substances/solvents 
(offence to supply to any 
person occurs only if the 
supplier knows or 
believes it is to be used 
for intoxication)    

No age restriction £5,000 and twelve 
months’ imprisonment  

 

 

                                                 
3
 The Pan-European Game Information Rating.   
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Health (Tobacco, Nicotine etc. and Care) (Scotland) Bill – Parts 2 and 3 

The Scottish Parliament 

Thursday 17 September – Note by the Clerk 

Attendees: 

Bob Doris MSP 
Rhoda Grant MSP 
Dennis Robertson MSP 
Richard Lyle MSP 
Bill Wright – Chair, Haemophilia Scotland 
Dan Farthing-Sykes – CEO, Haemophilia Scotland 
Philip Dolan - Convener Scottish Infected Blood Forum (SIBF) and (Trustee- Action 
against Medical Accidents) 
Tommy Leggate – Advisor to the Scottish Infected Blood Forum 
Mary McCluskey - Scottish Infected Blood Forum (SIBF) 
Sandra Martin - Scottish Infected Blood Forum (SIBF) 
 
Summary of areas discussed: 

At the meeting the members and participants discussed the proposed duty of 
candour (part 2) and the new criminal offences of ill-treatment or willful neglect in 
health and social care settings proposed in part 3 of the Health (Tobacco, Nicotine 
etc. and Care) (Scotland) Bill. 

Participants discussed their personal experiences and the importance of any apology 
under part 2 coming from those whose error had either caused or could have caused 
the harm. This was important because: 

 it ensured that those responsible under the duty would understand the 
consequences of their mistake; 

 the personal nature of this apology would give greater impetus to ensuring 
that the mistake didn’t arise again and would drive improvement; 

 it was more likely to be from someone with whom the service recipient 
already had a relationship so would be more meaningful (this is especially the 
case with rare conditions). 

As an example of this, participants confirmed that the apologies given by the First 
Minister, Scottish Government and NHS Health Boards were welcome in relation to 
the Hepatitis C/HIV acquired infection from NHS treatment in Scotland with blood 
and blood products. Participants however felt that the apology from the Scottish 
National Blood Transfusion Service (SNBTS) was more important given SNBTS was 
more involved in the lives of those who were harmed.  

Also discussed was the impact on people of not being told that harm had occurred – 
participants spoke of the missed opportunities over a number of years to try and 
improve their health through changing their lifestyles and the lost opportunity to seek 
medical support to address the symptoms of the harm caused. Participants spoke of 
the life changing and detrimental impact of feeling unwell without being told why. 
This impacted detrimentally on their personal lives, on their careers and participants 
spoke of the consequences for their families and friends especially in when harm 
could be inadvertently passed on to loved ones (such as through bodily fluids). 
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There was support for the duty of candour. One participant highlighted that this duty 
would make it more difficult for organisations to hide information from service users 
or prevent disclosure of medical records. Members heard that this was especially 
important given participants’ experiences of having their medical records hidden or 
lost. This, they explained, had caused them long term harm, prevented treatment 
and impact on all aspects of their lives. 

It was highlighted that having a requirement to disclose harm or potential harm and 
apologise would also enable easier identification of cases of willful neglect or ill 
treatment. It was also considered that this duty might address the ‘paternalistic’ 
attitude of some doctors, which had been identified in the Penrose report, by 
requiring them to identify to service users when unintended harm had been caused 
as they would have a right to know. Participants agreed it was important that 
mistakes were learned from. In that context the Duty of Candour could have an 
important role in providing a framework for sharing learning.  The process of 
admitting to a mistake through an apology and learning lessons could provide an 
opportunity for clinicians to learn from each other's experiences and help improve the 
practice of all. 

There was discussion of the measures and professional standards which already 
exist in relation to a ‘duty of candour’ and whether these were adequate. Members 
heard that whilst measures such as the yellow card and professional codes were in 
place, these were generally not used as much as they should be as the assumption 
was that someone else would report it. In that regard the duty of candour in the Bill 
would provide a consistent approach across the health and social care sector.  

Members heard that the failure to inform patients that could have or had experienced 
harm also impacts on the confidence people have in their doctors. The participants 
experiences of finding out, years later, that they had experienced harm but had 
deliberately not been told meant that they and their families had little confidence in 
doctors and as one participant put it “what else haven’t they told us”. 

Members heard from the participants that health professionals not being candid with 
patients is in itself willful neglect and that that duty of candour will support the willful 
neglect provisions of the Bill by preventing the types of harm experienced. 

Participants discussed the kinds of unintended harm that should trigger the duty of 
candour procedure. The members heard that the range of harms identified within the 
Bill documents were broadly accurate but that the important point was that where 
unintended harm had or could have arisen service users were told and apologised 
to. It shouldn’t be left to service users to pursue their concerns about unintended 
harm as many may not feel confident to challenge doctors. In that regard participants 
agreed that notifying service users of unintended harm or potential harm outweighed 
the potential impact apologising might have on doctors’ reputation or career (in the 
case of junior doctors).  

It was highlighted that having a duty of candour should require some type of 
monitoring regime in order to determine whether it was being applied.  

The members heard that it was good that the Bill enabled health professionals to 
apologise without admitting liability. This was important as it had been one of the 
barriers to health professionals admitting to mistakes. In that regard it was 
highlighted that had there been more candour in relation to the Hepatitis C/HIV 
acquired infection from NHS treatment in Scotland with blood and blood products, 
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perhaps issues could have been resolved more quickly and there maybe wouldn’t 
have been a need for the Penrose inquiry with its associated costs.   

Members heard that there might be opportunities to learn from the issues arising 
from the English and Welsh experiences of a duty of candour e.g. it was important 
that health and social care settings were treated equally – it also shouldn’t be the 
case that patients moving between public and private healthcare affects whether 
they are subject to the duty of candour or not.  

Participants considered it important that, in order for there to be public confidence in 
the duty of candour and for it to be meaningful, there should be some form of 
independence to the procedure. In that regard the Bill provision for the involvement 
of an independent healthcare professional in the duty of candour procedure was 
welcomed.  

There was also discussion of part 3 of the Bill. In particular, the importance of where 
the burden of proof lay in proving willful neglect and ill treatment. If this burden was 
too high then it could lead to disillusionment as the offence becomes meaningless. 
There was discussion of a recent case whereby the burden of proof was felt to have 
been set too high, the case dropped and which had then led to service users feeling 
let down by the NHS and the police. Following the meeting further information was 
provided on this case and is attached in Annexe C. 

 

 

Following the informal meeting, additional information was provided by Bill Wright, 
Chair, Haemophilia Scotland (which is attached as an Annexe A to this note). 

Also attached in Annexe B is a copy of correspondence sent from Haemophilia 
Scotland to the Cabinet Secretary for Health, Wellbeing and Sport. 
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Annexe A 

Additional Submission from Bill Wright, 20 September 2015 

I very much welcomed the opportunity to meet with you on Thursday 17 September 
2015 to discuss what for us is a central issue of the contaminated blood disaster. I 
have attached some rather more radical proposals which go well beyond the clauses 
of the present Bill as under consideration. 

I apologise for what might seem like springing this without reference to them at 
Thursday’s meeting but in the short time we had, with other pressures we are under 
to complete the Infected Blood Financial Support Review, it was only on reflection I 
felt that you might wish to consider some further ideas which add context to the Bill 
as drafted. While only just raising them now, these have been long-standing issues 
for us over the years following considerable thought and deliberation. With the 
examination of the Bill, now would appear to be an appropriate time to launch them 
within the Parliament.  

We would be particularly grateful if you might at least consider how we might take 
them forward, rather than us having to go through the channels of the Petitions 
Committee. After all as an already exhausted, ill and sometimes dying patient group 
it took over 15 years from submission of P45 in 1999 to finally commencing the 
publication of the Penrose Inquiry this year. 

Again my apologies for raising these considerations so late. 

Bill Wright 
Chair 
Haemophilia Scotland 
 
Potential Ways Forward that strengthen the intent of Duty of Candour – 
BEYOND THE CURRENT BILL. 

 All patients, as a matter of best practice to always receive full copies of any 
written reports and letters between medical professionals about them 
personally. This form of candour acts as a receipt to the recipient of their 
consultation, diagnosis and/or treatment. It potentially involves patients in 
more responsibility but also should result in medical professionals being more 
aware of patients knowledge and experience of their own personal health. It 
means that as a matter of routine, shortcomings in patient treatment and care 
are already indicated. 

 This admittedly radical approach which goes beyond the present clauses in 
the Bill, would potentially overcome the question of at what level should 
thresholds be set as the same information would already be available to 
patients as that to medical staff.  For example, in the case of those infected 
via blood transfusions, it would have been much easier for them at the time of 
infection to have been made aware of current levels of medical understanding 
and the risks they were being subjected to. 

 We touched briefly upon the question of burden of proof. This has to lie 
with the service provider that they had informed patients of their situation 
and where any departure from best practice was involved as patients cannot 
be expected to understand in detailed terms what best practice is. It 
potentially requires significant changes to the ways in which trainees and 
students are taught in medical and nursing schools. 
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 The question was raised about how the duty of candour might be monitored. 
This raises the wider issue of not only monitoring, but also inspection and 
regulation of health services as a whole. There is a stark contrast at 
present between the care sector and that of the health service. The Care 
Inspectorate publishes the results of its inspections of each care service and 
are readily available on the web.  

 Clearly, for health services, this becomes more complicated where there are 
highly specialised treatment centres such as Haemophilia Units. The present 
system that tends to exist is where a small number of specialised medical 
professionals monitor each other against a dated set of UKHCD standards. 
Inspection reports are far from candid as they are not made publicly available 
unless pursued via the FoI route.  The forthcoming launch of the Managed 
Clinical Network for Haemophilia should help to make progress on this.  
However as a general rule if monitoring of the operation of medical services is 
to be stepped up, then the results of that monitoring of health services 
need to be made more readily publicly available. 

 Reference was made to past events with respect to evidence from the 
Penrose Inquiry where an official decision in the year 2000 to delay a targeted 
approach to potential recipients of blood products was held back until CLO 
lawyers had advised upon the implications of drawing patient’s attention to 
their potential exposure and delays in treatment. From papers provided to the 
Penrose Inquiry, the outcome of the lawyers deliberations appear to have 
been destroyed. This illustrates how less than candid reporting of strategic 
decisions can have a direct effect on patients to the potential detriment 
of their long-term health. 

 Finally with respect to the question of criminal proceedings I was reminded 
afterwards by our colleague Philip Dolan that there was an additional 
criminal investigation into the question of contaminated blood beyond 
the instance in which the former MSP was involved. We will get in touch with 
the patients who were involved in launching the police investigation which 
inexplicably drew to such an abrupt halt. Either police investigation and their 
outcomes might assist as case studies for the Committees deliberations. 
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Annexe B 

Correspondence from Haemophilia Scotland to the Scottish Government, 
dated 15 September 2015 

 

Shona Robison MSP 
Cabinet Secretary for Health, Wellbeing, and Sport 
St. Andrew's House 
Regent Road 
Edinburgh 
EH1 3DG 

 

Health (Tobacco, Nicotine etc. and Care) (Scotland) Bill – Duty of 
Candour 

Dear Shona, 

As you know, Haemophilia Scotland are anxious that, despite the lack of 
recommendations in the Penrose Report, all practical steps are taken to learn the 
lessons from the contaminated blood disaster. I therefore write to you personally to 
draw attention to the particular significance of candour, or lack of it, to those of us, 
infected by Hepatitis C and or HIV. 

With this in mind we have been looking the Health (Tobacco, Nicotine etc. and Care) 
(Scotland) Bill currently before the Scottish Parliament.  In particular, we are 
interested in the potential of the new Duty of Candour for ensuring that the poor 
communications between clinicians and patients which was revealed by the Penrose 
Report are never repeated. 

I am therefore writing, both as Chair of Haemophilia Scotland, but also having 
personally having had a less than full picture from clinicians and the relevant Health 
Board, to put some specific concerns we have about the duty not going far enough. 

While many patients welcomed the formal apologies you and the First Minister gave 
on March 26th, others reflected a view which was summed up by one patient in the 
statement “Why should Nicola and Shona be apologising for something, before their 
time, that Professor X was responsible for and never told us properly about?” 

In relation to the “responsible individual”, it isn’t clear to us who that would have been 
in the contaminated blood products part of the disaster.  The Bill’s definition (25: 
Interpretation of Part 2) specifically excludes “individuals” (b, d, and f).  However, 
from the perspective of people with bleeding disorders affected by the contaminated 
blood disaster, the relevant information and decisions would have rested with their 
Haemophilia Centre; often personified by the Haemophilia Centre Director.  It is 
questionable whether any apology or explanation from any representative of NHS 
Scotland or a regional health board not directly involved in the provision of care 
would carry any weight.  

In this situation it would be clear to patients that they were dealing with an 
intermediary.  This would have an extremely damaging effect on the credibility of any 
undertakings to learn lessons. 
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In the Explanatory Notes, which accompany the Bill, (Part 2. Section 22 – Duty of 
Candour Procedure. 88) the “responsible person” is further defined. 

“Individuals providing health, care, or social work services are not to be included in 
the “responsible persons” definition.” 

We are concerned that by these provisions the excellent intent of this legislation 
could be fatally undermined.  To have the desired impact those involved in a sub-
section 2 incident must be involved in the Duty of Candour process. Many of us 
damaged by the infection disaster believe that a culture of defensiveness, and even 
cover up, remains even now within the medical profession, rather than using the 
opportunity of contentious decisions on their part to embrace reflectiveness and 
learning. 

In particular, 

 For an apology to be meaningful it must come from someone involved in the 

incident. 

 For patient to perceive any details about an incident to be reliable then they 

must come from those involved in the incident.  Patients must be able to 

challenge these details where they are incorrect.  This is particularly important 

in relation to 22(2) c & d of the Bill.  Having a meeting without those involved 

in the incident present is unlikely to be perceived by patient as open, 

transparent, and candid.  Especially in the cases of people with long-term 

conditions an opportunity would be lost to repair damage to the patient / 

healthcare professional relationship.  These relationships can last for many 

decades are crucial for the delivery of high quality care. 

If those involved in an incident are not involved in these processes then how can 
patients have confidence that any learning, change in procedure, or other actions will 
actually happen?  This will be particularly true when they relate to incidents where 
existing procedure haven’t been followed or where cultural change is required. 

I am anxious to know if our understanding of the Bill is correct and, if it is, we would 
like to ask you to strengthen the definition of “responsible person” to include those 
who were involved in any section 2 incidents.  

As you will fully appreciate, the lessons from the infections disaster, some of them 
laid out in Penrose Report, dictate that we, as a country need to take firm action. For 
those of us infected, the matter of not being told is one of the most distressing, 
humiliating and frustrating elements of what happened to us. 

You may well be in discussion with medical profession representatives about these 
proposed legal provisions. I trust that if you wish correspondingly to hear patients’ 
perspectives, we would be only too willing to discuss them with you.  

With warmest wishes, 

Yours sincerely, 

 

Bill Wright 
Chair 

  



HS/S4/15/27/3 
 

Annexe C 

Criminal Investigations into the Contaminated Blood Disaster 

An investigation by Strathclyde Police was instigated in 2003 by Infected Blood 
Forum which was sent to Crown Office. The result of this investigation was that there 
was insufficient evidence of any criminal investigation. 

Complainants approached Solicitor General in 2005 to ask for an investigation into a 
named consultant in Edinburgh, but were informed via Scottish Government 
department that an investigation carried out by Strathclyde Police in 2003 for the 
Scottish Haemophilia Local Groups Forum which found no fault and therefore dealt 
with our complaint.  The Scottish Haemophilia Local Groups Forum was led at the 
time by Philip Dolan, now of the Scottish Infected Blood Forum. 

Then in 2007 the constituency MSP of one of the complainants took up the case and 
wrote a letter to Mr David Strang, Chief Constable, Lothian and Borders Police a 
copy of which was forwarded to a Detective Superintendent in the Criminal 
Investigation Department. Another DS was eventually given the case to investigate. 
To reach this point where we could actually get someone to even look into our case 
was very difficult; if it were not for the intervention of the MSP concerned the 
complainants believe they would never have achieved this. 

After the DS listened to accusation from the complainants, his superior DCI Little 
eventually contacted the consultant concerned and asked for a copy of both Medical 
Records and the separate research records kept in a separate filing cabinet.  The 
existence of these second records had previously been denied.  When the police 
received the medical records they were all mixed together so the police were unable 
to tell which was which. DCI Little made an appointment with the consultant, and had 
a chat to him, and in 2010 the complainants received a letter from Catriona Bryden, 
Acting District Procurator Fiscal stating: 

“…..Following careful consideration of this report, Crown Counsel have instructed 
that no proceedings should be taken against [the consultant].” 

However, the letter also goes on to explain: 

“It is a well-established principle of Scots Law that an accused can only be 
prosecuted if there are 2 sources of evidence that an offence has been committed 
and 2 sources identifying him as the perpetrator. In this case there was insufficient 
evidence to prove any allegation against [the consultant] and that is why no 
proceedings have been instructed.” 

The letter went on to tell the complainants that the decision cannot be revisited. 

They did meet with Ms Bryden and at this meeting the complainants asked if carrying 
out non-consensual research was legal and she answered NO. From the 
complainants point of view this seemed as though she was saying what the General 
Medical Council were saying – It is all in the past and he will not do it again! 

The complainants all felt that the case might have progressed further had we 
managed to reach the established principle of Scots Law, but no one advised or 
explained this Law until after the decision was taken by Crown Office. 

If Willful Neglect was to be a criminal offence the complainants now fail to see how 
one person can have 2 sources of evidence that an offence has been committed and 
2 sources identifying the accused as the perpetrator, therefore under Scots Law I 
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think it would be very difficult for one person to achieve the requirements to proceed 
with a criminal case. 

The complainants also stress that they felt that the police/crown office was just going 
through the motions, that the decision had been made before they even began. 
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Visit with Ardgowan Hospice – 21 September 2015 

Health (Tobacco, Nicotine etc. and Care) (Scotland) Bill 

Part 2 – Duty of Candour 

Attendees: 

Duncan McNeil MSP 
Dennis Robertson MSP 
Malcolm Chisholm MSP 
Staff from Ardgowan Hospice 
 
Summary of areas discussed: 
The members heard that Ardgowan Hospice had not had any formal complaints in 
33 years which reflected the clear defined pathways they had for service users and 
staff to raise concerns. 
 
Highlighted to members was evidence that 10-20% of patients do not want all the 
information about unintentional harm and it was a concern that these patients needs 
might be overruled by the duty of candour (see Annexe A for information provided by 
Ardgowan Hospice). In that regard it was the patient’s wishes which should guide 
how much information should be provided. 
 
There was discussed about the complexities of prescribing some drugs such as 
opioids which may feature in 60-70% of cancer patients and which have known side 
effects. Also discussed was whether the duty of candour might change doctors 
behaviour to become more about how should I protect myself compared with treating 
the patient. 
 
Participants highlighted that Palliative Care is different from the rest of the health 
service given there can be multiple and complex links in the treatment and care 
pathway, treatment can serve different purposes and where the patient complaint 
may be the first flag that something has gone wrong. In that case it was questioned 
how you might identify where the unintended harm was caused.  
 
It was highlighted that the duty of candour should be more about improving care 
rather than providing lots of information which may then cause distress (more likely 
in a Palliative Care setting). 
 
There was a discussion about the current protocols and measures. The GMC system 
currently in operation can result in staff being suspended or struck off and is about 
personal responsibility to patients which is more important that having an 
overarching duty. The policy is that if harm arises then staff should seek to see the 
patient and discuss how much they wish to know about it. Members heard that the 
GMC is doing a lot of work in this area and it was questioned whether culture can be 
changed by a legal policy. 
 
Members heard that if a mistake is ignored then that could be considered 
negligence. It was questioned if whether the duty of candour came into force it might 
result in staff leaving if they felt penalised more making genuine mistakes. It was 
highlighted that anyone can make a mistake and most do not realise – it may be 
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other staff that notice. The benefits of clinical supervision in driving improvement and 
learning from mistakes was seen as important. The Nursing and Midwifery Council 
saw this as very important and participants explained that more staff should be 
encouraged to take it up especially in busy hospitals.  
 
Members heard that Ardgowan Hospice had a practice in place for a number of 
years whereby staff could discuss concerns or practices with someone else. It was 
also highlighted that clinical supervision was mandatory in Northern Ireland for 
clinicians but not statutory. More generally participants questioned whether systems 
failures might result in individuals being punished when the focus should be how to 
protect patients.  
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Annexe A 

What do patients really want to know? 

Ami Schattner  
DOI: http://dx.doi.org/10.1093/qjmed/95.3.135 135-136 First published online: 1 
March 2002 QJM International Journal of Medicine 

Quoted from this article: 

“……………In contrast with the commonly held view, a considerable number of 

patients express significant reservations about their doctors being completely frank 

with them regarding their condition and prognosis. For example, among 250 cancer 

patients in Scotland, 4% did not want to know whether they had malignant disease 

(too late, they had already been told!) and 9–10% did not want to know either about 

their progress or their chances of cure.9 Similarly, another study revealed that 15% 

of 80 cancer patients desired to have minimal detail about their illness.10 A recent 

large study on the information needs of 2331 patients with cancer in Britain yielded 

unexpected findings. Although most patients wanted as much information as 

possible, a substantial minority of 13% preferred to ‘leave it up to the doctor’ or ‘to 

have information only if it was good’, thereby signalling significant reservations about 

overall truth disclosure.11 This tendency is even more evident when patients seen for 

medical conditions rather than cancer are evaluated concerning their wishes to learn 

of a serious illness which their physician may diagnose. In three different studies 

conducted in Western countries, 17–20% of 284 patients disagreed with the notion 

that the patient should be told of his having incurable cancer (references 7 and 8, 

and Schattner & Tal, unpublished data). Looking at specific subsets of patients (e.g. 

patients >70 years of age, males, Japanese), the data show that the number of 

patients opting for limited disclosure might all but increase.8,,11 Given the large 

cultural diversity in most developed countries today, individual patients' preferences 

may be even more varied than we expect. 

………….Anecdotal evidence suggests that full insight might actually be detrimental 

to some patients.14    

8. Ruhnke GW, Wilson SR, Akamatsu T, Kinoue T, Takashima Y, Goldstein MK, 

Koenig BA, Hornberger JC, Raffin TA. Ethical decision making and patient 

autonomy: a comparison of physicians and patients in Japan and the United 

States. Chest2000; 118:1172–82. 

CrossRefMedlineWeb of Science 

9. Meredith C, Symonds P, Webster L, Lamont D, Pyper E, Gillis CR, Fallowfield 

L. Information needs of cancer patients in West Scotland: cross sectional 

survey of patients' views. Br Med J1996; 313:724–6. 

Abstract/FREE Full Text 

http://dx.doi.org/10.1093/qjmed/95.3.135
http://qjmed.oxfordjournals.org/content/95/3/135#ref-9
http://qjmed.oxfordjournals.org/content/95/3/135#ref-10
http://qjmed.oxfordjournals.org/content/95/3/135#ref-11
http://qjmed.oxfordjournals.org/content/95/3/135#ref-8
http://qjmed.oxfordjournals.org/content/95/3/135#ref-11
http://qjmed.oxfordjournals.org/content/95/3/135#ref-14
http://qjmed.oxfordjournals.org/lookup/external-ref?access_num=10.1378/chest.118.4.1172&link_type=DOI
http://qjmed.oxfordjournals.org/lookup/external-ref?access_num=10.1378/chest.118.4.1172&link_type=DOI
http://qjmed.oxfordjournals.org/lookup/external-ref?access_num=000090008300046&link_type=ISI
http://qjmed.oxfordjournals.org/lookup/ijlink?linkType=ABST&journalCode=bmj&resid=313/7059/724&atom=%2Fqjmed%2F95%2F3%2F135.atom
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10. Butow PN, Maclean M, Dunn SM, Tattersal MH, Boyer MJ. The dynamics of 

change: cancer patients' preferences for information, involvement and support. 

Ann Oncol1997; 8:857–63. 

Abstract/FREE Full Text 

11. Jenkins V, Fallowfield L, Saul J. Information needs of patients with cancer: 

results from a large study in UK cancer centres. Br J Cancer2001; 84:48–51 
14. Hassn AMF, Hassan A. Do we always need to tell patients the truth? 

Lancet1998; 352:1153. 
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Scottish Families Affected by Alcohol and Drugs 

Alcohol (Licensing, Public Health and Criminal Justice) (Scotland) Bill 

Written evidence submitted by Scottish Families Affected by Alcohol and 
Drugs (Scottish Families). 

Scottish Families written response focuses on those provisions of the Bill, 
questions 2 and 3, which may impact our client group or that our client group 
have contributed to: 

 Tightening of legislation on multi-buy discounts; 

 Support for restrictions on alcohol marketing in areas which will be 
seen by children; 

 The re-establishment of a national licensing body; 

 Community involvement in licensing decisions; 

 Concerns over the proposal for alcohol offences information sharing. 

Scottish Families Affected by Alcohol and Drugs 

Scottish Families Affected by Alcohol and Drugs (Scottish Families) is a 
national organisation commissioned by the Scottish Government to contribute 
to the delivery of The Road to Recovery and Changing Scotland’s 
Relationship with Alcohol, Scotland’s drug and alcohol strategies. Scottish 
Families offers support, advice and guidance to those affected by a significant 
other’s alcohol or other drug use. Through our helpline, family support groups 
and online presence we engage with family members and concerned 
significant others (CSOs) across Scotland signposting them to the most 
appropriate support locally. We launched our Telehealth service in August 
2014, offering those living in rural and remote areas free confidential support 
via telephone or web-chat and in June launched our Bereavement 
Counselling Service. 

Working directly with families allows for the exchange of information and 
affords families the opportunity to contribute to, and inform our consultation 
responses. 

Question 2 

Scottish Families supports particular provisions in the Bill and these are 
detailed below. 

Tightening the Quantity Discount Ban in Alcohol etc. (Scotland) Act 2010 

This provision is supported by the organisation. Family members using our 
services tell us that the availability of low priced alcohol is a contributing factor 
in the quantities being consumed by their loved ones. The price of alcohol in 
Scotland has steadily decreased and it is now possible to purchase the 
recommended drinking guidelines for a week for less than £5. The same 
report, the third annual report on Monitoring and Evaluating Scotland’s Alcohol 
Strategy (December 2014) also showed that 60% of off trade sales sold for 
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less than 50 pence per unit. The report revealed that affordability remained 
high compared to the 1990s and early 2000s and this is supported by finding 
from the Institute of Alcohol Studies showing that alcohol was 60% more 
affordable in 2012 than in 1980. Adult sales of alcohol in Scotland are 19- 
21% higher than in England in Wales. 

Scottish Families welcomes the provision to tighten the quantity discount ban 
as a measure to reduce the availability of low priced alcohol. 

Restrictions on Alcohol Marketing 

Scottish Families supports a complete ban on advertising of alcoholic drinks in 
public places where children are likely to be and on cinema advertising, 
unless during an 18-certificate presentation. Alcohol brands and advertising 
are commonplace- on TV, billboards, magazines, in shops, at sporting, artistic 
and cultural events. Children are constantly exposed to positive messages 
about alcohol. A recent UK wide survey showed high numbers of children as 
young as 10- 11 correctly identifying alcohol brands. Alcohol industry 
marketing is clearly making an impression on children. This suggests the 
existing regulatory framework is insufficiently protecting young people from 
exposure. 

A recent survey by Alcohol Focus Scotland (AFS) revealed that children aged 
10- 11 years old were more familiar with alcohol brands than leading brands 
of biscuits, crisps and ice cream. Although alcohol advertising is prohibited 
during children’s programmes it is allowed during early evening family viewing 
when large numbers watch television. There is a wealth of evidence to show 
that children seeing adverts whilst watching family shows respond positively 
and that these adverts affect their behaviour. 

Scottish Families is strongly supportive of measures which restrict children 
and young people’s exposure to alcohol marketing. Scottish Families 
welcomes this provision as research shows that exposure to alcohol 
marketing increases the likelihood that young people will start drinking and 
drink more if they are already drinking. 

National Licensing Forum 

Scottish Families supports the re-establishment of a national licensing body. 
The organisation is in a strong position to provide information and data on a 
national scale. Through our Helpline, Telehealth and family support staff the 
organisation collects and collates data to identify trends and this is presently 
shared with Alcohol and Drug Partnerships (ADPs) quarterly. This information 
can be readily shared to allow a national licensing forum to inform and advise 
the Scottish Government and Scottish Parliament. 

Scottish Families is strongly supportive of the proposal seeking to re-establish 
a national licensing body and strengthen data sharing, allowing for the 
dissemination of best practice and innovation. 
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Question 3 

Scottish Families has concerns about particular provisions in the Bill and 
these are detailed below. 

Community Involvement in Licensing Decisions 

Scottish Families supports the proposal requiring the renewal of a license 
after an initial time limit. Individuals and communities are best placed to 
identify and tackle alcohol related problems in their areas. Whilst this provision 
would benefit communities there is a mechanism in place in the current 
legislation for individuals to engage with the licensing process. Whilst 
welcoming greater community involvement, the requirement to advertise 
locally is in our view, insufficient to increase community participation in the 
licensing process. Increasing community participation requires more than just 
advertising locally and more needs to be done such as: 

 Clearer and simpler processes for submitting objections and access to 
support to do this. 

 Community representatives to voluntarily review applications, consult 
with the community, key services and groups prior to board meetings 
taking place and submit to the board for consideration. 

 Use of social media/local venues and key services (social housing 
associations etc…) to publicise license applications and engage with 
local residents. 

Scottish Families would like to see local licensing boards review the 
application and objection process ensuring participation is widely accessible 
to all community members. Attached are summaries from two professionals 
who attended a Licensing Board meeting in Glasgow. Both were there on 
behalf of their organisations, one to raise an objection. Both felt that the 
formality, language used and lack of information could exclude individuals and 
communities. 

Alcohol Offences Information Sharing 

The proposal to notify GPs for alcohol related convictions and incidents is of 
concern to Scottish Families. 

People with addiction and dependency problems and their families face very 
real negative attitudes. This stigma leads to shame and embarrassment for 
family members and prevents many family members for seeking support. 
Anecdotally from family members (and research from Copello et.al.) we know 
that it takes many years, estimated around seven to eight, before they seek 
support for themselves. And the main reasons for this are stigma and shame. 
As an organisation we work very hard to challenge stigma- in the media, 
amongst professionals and in communities. 

Many individuals and their families do not wish their GP to be notified. This is 
often through fear, particularly when children are involved, the GP may 
disclose this to social work, employers etc. The proposal does not make clear 
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what GPs will do with the information. If there will be no follow up from a GP 
then this seems like an unnecessary step, ensuring that courts contact GPs. 

It is the view of the organisation that this proposal may lead to increased 
anxiety and stigma for family members with no apparent benefit for individuals 
or their families. 

Scottish Families would welcome the opportunity to provide further evidence if 
required. 

Scottish Families Affected by Alcohol and Drugs 

 

Engaging with the Licensing Process 

In order to understand the licensing process fully and to gain an insight into 
how the licensing board guidelines have been put into practice within 
Glasgow, John Holleran Scottish Families Alcohol Liaison Officer went along 
to observe the proceedings. 

‘Ministers wish boards and their clerks to be creative and innovative and to 
implement the Act in a way that best meets local needs and circumstances. 
Guidance that is too prescriptive would hinder that creativity’ (2007 Guidance 
Notes). 

The formal setting, use of titles and the choice of language reinforced the 
official nature of the decisions being made. It was difficult to keep track of 
what was going on due to the terminology, language and speed at which the 
different roles from the Board Chair, board members, clerks and police 
officers were introduced. This reflected how seriously the duties were being 
taken by the board members but could be a potential barrier to members of 
the public wishing to engage with the licensing process 

Each occasional licence application was presented one-by-one with evidence 
put forward by the applicants, their representatives and recommendations 
sought from the police. In turn board members actively questioned, through 
representatives initially then directly, the would-be licensees. This continued in 
the formal fashion as before. 

I was very comforted by the commitment shown by the seven board members 
in challenging areas of concern where children, young people, families and 
the wider community may be put at risk as a by-product of the activities of the 
evening economy. 

Many applicants conveyed a range and depth of imagination in making the 
case for their licences to be granted in terms of financial, social or community 
spirited benefits to the areas they were based. One applicant suggested, 
despite a long string of violent behaviours, drug offences and previous closure 
that the community were fully behind their licence application having 
organised a community event in support of this. Another suggested that 
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alcohol, combat- sports and unrestricted access for children of all ages would 
be an appropriate mix for an occasional licence. 

The occasional license applications that day were approved with the 
exception of those granted a continuation. I couldn’t help thinking that, at 
present, the whole process is lacking input, imagination and creativity in the 
form of finding a suitable way for individuals, families and communities to 
have an active voice. Would they really want to be involved in this? 

To gain an insight into how the licensing board guidelines have been 
implemented across Scotland in terms of being accessible to communities 
and individuals; Scottish Families are inviting reflections from those interested 
in going along to LB’s and share their views with us. The blog of John’s 
experience and details of how to contribute can be found at: 
http://goo.gl/iM2Ozu. 

My Day in Court 

Called by the Licensing Board to speak to an objection I’d lodged several 
months earlier, I really didn’t know what to expect. On arrival I was told to “just 
take a seat over there”. The appointed hour came and went and there was no 
announcement about where to go, or even whether it was ok to go into the 
courtroom. Pretty much everyone else seemed to know what was going on 
except me so I was really pleased to meet John from SFAD; it was his first 
visit as well and like me he’d been abandoned in the corner but we joined 
forces and found the public seating area where we kept each other company 
and tried to piece together what was going on for the rest of the morning. 

The court sits in an impressive room that feels like a court of justice and this 
was emphasised by the command to “all rise” when the Licensing Board 
members arrived and the formal, legal language used throughout 
proceedings. This is an alien (perhaps almost intimidating) environment to 
most of us however it reflects the important and serious nature of the work of 
the Licensing Board, and I was impressed by the depth and breadth of 
consideration Board members had clearly given to each case before them and 
the forensic nature of their questioning. 

It turned out that the case I was involved in was not heard that day at the 
applicant’s request. As part of the proceedings, I was asked if I agreed to this. 
At least I think that’s what I was asked; the question was couched in legal 
terms that I didn’t understand. Years ago I’d have been too embarrassed to 
admit that but now I know that the only stupid questions are the ones you 
don’t ask, and I have to say that when I did seek clarification it was given 
clearly and kindly. Later one of the court officials explained to me what the 
next steps would be and I’ll be back in the licensing court sometime soon 
when I hope to get the chance at last to speak to my objection.

http://goo.gl/iM2Ozu
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Scottish Health Action on Alcohol Problems 

Alcohol (Licensing, Public health and Criminal Justice) (Scotland) Bill 

This submission comes from Scottish Health Action on Alcohol Problems 
(SHAAP). SHAAP is a project of the Scottish Medical and Nursing Royal 
Colleges and Faculties. Since our formation in 2006, SHAAP has been at the 
heart of the debate on changing Scotland’s relationship with alcohol and has 
been involved in many of the proposals which have led Scotland to be 
regarded as a world leader on alcohol policy. 

Do you support the Bill as a whole? 

SHAAP supports most elements of this Bill but has concerns about 
some measures that make blanket endorsement impossible.  

Do you support particular provisions in the Bill?  

Yes – SHAAP supports the following measures: 

Minimum price for packages containing more than one alcoholic product 
(section 1) – this would close a perceived loophole in the existing law which 
prevents retailers selling multiple units of alcohol at a discount in comparison 
to the price of a single unit. – SHAAP supports any measures which would 
close loop-holes in legislation designed to prevent multi-buy discounts. 

However Scotland should go further than what is proposed in this bill 
and ban all price discounting. Alcohol is heavily discounted in the UK 
and the evidence we have on drinking behaviour suggests that people 
are more likely to buy brands of alcohol that are promoted or discounted 
in price. 1  

Container marking in off-sales (section 4) – this is better known as “bottle-
tagging”. It would allow licensing boards to require that bottles are marked 
with a code so that drink from underage drinkers can be traced back to 
specific licensed premises. – SHAAP supports this measure but cautions 
that the success of bottle tagging would depend on how enforcement is 
undertaken. This will vary by jurisdiction and day of the week.  

The task of reducing proxy purchase, where alcohol is bought by a 
person of legal purchase age and passed onto a young person, is a 
complex one. Achieving progress is likely to require a combined 
approach of public information, server training, effective policing and 
price controls.  

                                                           
1
 The relationship between off-sales and problem drinking in Scotland, Scottish Executive, 

2007; Drinking in Scotland: Qualitative Insights and Influences, Attitudes and Behaviours, 
NHS Health Scotland, May 2008; Analysis of drinking diaries and self-poured drinks, NHS 
Health Scotland, Oct 2007; Drinking places: where we drink and why, Joseph Roundtree 
Foundation, 2007 
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Applications for, or to vary, premises licence (section 5) – this would change 
the requirements to notify and publicise such applications with the intention of 
increasing community involvement. – We think that this would support 
licensing objectives of the 2005 Licensing Bill:  

(a) preventing crime and disorder, 
(b) securing public safety, 
(c) preventing public nuisance, 
(d) protecting and improving public health, and 
(e) protecting children from harm. 

Any measures designed to encourage and better enable community 
input - particularly in areas lacking a formal representative body - into 
licensing decisions can only be of benefit in realising these important 
public health goals. Areas in Scotland with the highest density of 
licensed premises have double the alcohol-related death rates of areas 
with the fewest.2 Greater availability of alcohol is also linked to higher 
levels of crime, public nuisance and social disorder, all of which 
negatively impact on the quality of life in local neighbourhoods.3  

Restrictions on advertising (sections 6 – 13) – these sections would limit 
alcohol advertising near places (such as schools) used by children and at 
events targeted at children. It would also limit alcohol advertising on retail 
premises. - SHAAP strongly supports this measure and suggests that 
such a ban should extend to all public places. A ban on alcohol 
advertising limited to a 200 metre radius around schools is illogical. 
Children’s lives are not confined to the vicinity of their school or 
nursery. We call for the Scottish Government to work with the UK 
government to impose restrictions on alcohol advertising in other media 
such as television. Research shows that 10-15 year olds in the UK see 
more alcohol adverts on TV, per hour watched, than adults.4 We support 
the view of the BMA and Alcohol Marketing Monitoring in Europe that 
alcohol advertising, including sponsorship should be banned. The 
current system of co-regulation with the ASA and the Portman Group is 
ineffective and the Commons Health Committee has concluded it is 
failing young people (House of Commons Health Committee 2010). 
Regulation should be independent of both the alcohol and advertising 
industries. 

Alcohol awareness training as alternative to fixed penalty notices (section 30) 
– this would allow police constables to offer training as an alternative to a fine 
when an offence is committed under the influence of alcohol. – This is 
sensible but further piloting of Fine Diversion should be undertaken 
before any legislation is adopted. 

                                                           
2
Alcohol-related illness and death in Scottish neighbourhoods, 2014 alcohol-focus-

scotland.org 
3
 Popova S et al 2009 Systematic review Alcohol and Alcoholism 44, 5  

4
 RAND 2012 Assessment of young people’s exposure to alcohol marketing.  
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Do you have concerns about particular provisions in the Bill?  

Yes. 

Specifically: 

Alcoholic drinks containing caffeine (section 2) – this would place a restriction 
on the caffeine content of alcoholic drinks. - SHAAP does not agree that a 
restriction on pre-mixed caffeinated alcohol products is a priority. 
Research evidence about the effects and harm resulting from the 
combination of alcohol and caffeine is highly variable internationally and 
within Scotland. Alcohol is the drug most strongly associated with anti-
social behaviour, violence and health harm and we should therefore 
focus attention on the reduction of alcohol consumption.  

Our interpretation of extant data such as the young offenders’ survey, 
‘the McKinley report’ (McKinley, 2008) is that in those areas where 
consumption of caffeinated alcohol is prevalent, it is consumed as part 
of a cocktail with cheap spirits. We anticipate that minimum unit pricing 
will reduce cheap spirit consumption and thus reduce harm. 
Furthermore findings from SHAAP’s 2014 report ‘Alcohol and the 
Developing Brain’ indicate that alcohol has a more stimulating and less 
sedative effect on the immature brain, regardless of caffeine. For this 
reason further study is necessary before anecdotal accounts of their 
combination are used as a basis for policy-formulation. 

The BBC investigation cited in the consultation as justification for 
priority action on Buckfast gives no comparison with other alcoholic 
drinks. There were 955,708 crimes reported to Strathclyde Police in the 
period from 2006-2010. In fact, although 5,638 crime reports mention the 
word Buckfast in some context there were a total of 69,733 crimes that 
mention ‘alcohol’. Of the crimes that mention ‘alcohol’ 753 were violent 
crimes and Buckfast was mentioned in only 11. In addition to this, the 
figures fail to account for the possibility of geographical variances and 
the differences between crime police report surveys and victim surveys.  

SHAAP believes that focus on contested harm from caffeinated products 
carries the risk of distracting attention from the well-known and 
significant harm which comes from alcohol in all its forms.  

Age discrimination in off-sales (section 3) – this would prevent licensing 
boards banning sales to under-21s as a condition of a premises licence. – We 
do not support this measure. The Scottish Schools Adolescent Lifestyle 
and Substance Use Survey (SALSUS) shows that the purchase of 
alcohol by under 18s has consistently fallen since 2000 and that age 
verification schemes appear to be working. Supply to under 18s by 
“agents” such as friends or a family member has become the most 
common access for 15 and 13 year olds in Scotland. Schemes such as 
Challenge 21 or Challenge 25 will have no effect on this trend.  
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We do not share the view that the Scottish pilot schemes, such as that in 
Armadale, were unsuccessful and note the view of Central Scotland 
police that these were effective in dealing with a specific set of local 
circumstances.  

International evidence is that countries which have raised their legal 
drinking age have reduced rates of alcohol related harm. We recognise 
that the proposal for a higher legal purchase age in off sales did not 
achieve public support in Scotland. We anticipate that other countries 
may test out split-age purchase arrangements and we should be willing 
to learn from these. 

We note the Bill's support for Licensees being able to set a higher legal 
purchase age if they identify a reason to do so and believe that 
Licensing Boards should also have this option. We would therefore not 
support a proposal which limits the flexibility of Boards. 

Drinking banning orders (sections 15 – 29) – these sections would enable a 
court to impose a ban on drinking in specified places where a person is 
convicted of an alcohol-related offence. - Drink Banning Order’s (DBO’s) 
are available in 50 local justice areas in England but figures available 
show that as of November 2011 only 313 had been issued. Until the 
impact of the effectiveness of DBO’s has been measured by the Home 
Office we do not recommend their introduction in Scotland. 

Alcohol related disorderly behaviour can be addressed adequately by 
the existing law and the disposals available to courts when sentencing 
offenders. DBO’s would increase resourcing pressures on police 
budgets due to the difficulties of enforcement. The consequences of a 
breach of an order could place further pressure on the criminal justice 
system and they do nothing to meet the demand for more alcohol 
treatment options to be available to offenders. 

Notification of offender’s GP (section 31) – this would require that an 
offender’s GP is notified by the courts where the consumption of alcohol has 
been a contributory factor in their offending behaviour. - We do not agree 
that informing GPs of a patients’ conviction for an alcohol related 
offence is likely to increase the chances of an offender receiving 
appropriate treatment for an alcohol problem. We would like to see 
improvement in early identification and appropriate intervention through 
the criminal justice system. This may, in turn, increase the likelihood of 
the offender seeking help through their GP.  

SHAAP agrees with Alcohol Focus Scotland’s observation that the 
relationship between a GP and a patient is therapeutic, confidential, and 
based on trust. This relationship may be jeopardised if a GP is seen by a 
patient as collaborating with enforcement authorities.  

SHAAP also endorses the view of the BMA who have concerns about 
information on legal convictions being recorded on a person’s medical 
record. Medical records are becoming more accessible to various 
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agencies, for example insurance agencies and employers, this kind of 
information being available after limits on disclosure have lapsed is 
unlikely to be beneficial. GPs can require such information when it is 
relevant and appropriate to their clinical work. Anything other than 
information relevant to clinical treatment in records is inappropriate and 
a possible contravention of individual human rights. 

Scottish Health Action on Alcohol Problems 
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BMA Scotland 

Alcohol (Licensing, Public Health and Criminal Justice) (Scotland) 
Bill: Stage 1 

Despite recent reductions, alcohol consumption and harm remain at 

historically high levels in Scotland, with alcohol sales and alcohol-related 

mortality higher than in England and Wales5. The negative impacts of risky 

and harmful drinking are apparent across communities, public services and 

the economy with significant financial impacts for the NHS in Scotland: 

 300% increase in alcoholic liver disease mortality over the past 30 
years in Scotland. 

 In 2014, there were over 36,000 alcohol-related stays in Scottish 
hospitals; the vast majority were emergency admissions. 

 Scottish deaths from chronic liver disease are among the highest in 
Europe; the rates are almost 70% higher than the average across the 
UK and 60% higher than 30 years ago. 

 Alcohol costs £3.6 billion a year in health, social care, crime, productive 
capacity and wider societal costs, more than the entire education 
budget.  

The BMA believes that there are still steps to be taken to implement the 

Scottish Government’s alcohol strategy, in particular the implementation of 

minimum unit pricing. However it is also our view that action to address the 

marketing and promotion of alcohol, particularly to children is an area for 

further development. 

1. Do you support the Bill as a whole? 

No. There are parts of the Bill that we do not support and also there are 

sections of the Bill where it would be inappropriate for us to comment. We 

have provided more detailed information in our answer to question 2. 

2. Do you support particular provisions of the Bill? 

The BMA supports the following sections of the Bill for the reasons set out 

below: 

Part 1, Chapter 1 

Section 1 Minimum price of packages containing more than one 

alcohol product 

                                                           
5
 MESAS Monitoring and Evaluating Scotland’s Alcohol Strategy. Fourth Annual Report. 

Edinburgh NHS Health Scotland 2014 
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The drinks industry has sought to use quantity discount bans in the past to 

sell alcohol cheaply to maintain market share. The BMA is supportive of 

the measures set out in this Bill as a natural progression to close one of 

the loopholes to existing legislation that allows supermarkets to continue to 

offer quantity discounts. 

However the BMA maintains that issues around the promotion and sale of 

alcohol at cheap prices would be better regulated following the introduction 

of minimum unit pricing. 

Part 1, Chapter 2 

Section 6 Ban on alcohol advertising near schools etc. 

Alcohol advertising is one of a range of factors that increases the likelihood 

of starting to drink and it is widely accepted that alcohol advertising is 

linked to consumption. It is clearly effective, or the industry would not 

spend as much as £800 million in the UK each year promoting its 

products. The BMA therefore welcomes the proposals set out in the Bill to 

further restrict alcohol advertising targeted at young people. 

Although not within the remit of the Scottish Parliament, the BMA also 

supports a ban on the broadcasting of alcohol advertising at any time that 

is likely to be viewed by a young person, including prohibiting alcohol 

advertising to 9pm and in cinemas before films with a certificate below 18 

years. 

Section 9 Advertising at sporting and cultural events 

Sponsoring entertainment and sporting events and sports teams has 

become an important advertising mechanism for the alcohol industry. 

Sponsorship usually involves providing money to underwrite the event in 

return for the prominent display of a logo or distributed on items such as 

caps, t-shirts and around the event venue. and adults become walking 

billboards when they wear these items. In addition, the exposure of 

children to alcohol’s linkage to entertainment events or sporting activities 

gives alcohol an innocence by association. In the UK, voluntary industry 

codes mean there is no alcohol advertising on sports shirts in children's 

sizes but some teams are sponsored by drinks companies. The BMA 

therefore welcomes the proposals in this bill to restrict advertising at public 

sporting or cultural events primarily involving under-18s to protect children 

from exposure to alcohol advertising. 

3. Do you have any concerns about particular provisions in the Bill? 
Yes, the BMA does not support the following sections of the Bill: 

Part 1, Section 2 Alcohol drinks containing caffeine 

Although the BMA does not oppose this section of the Bill, it is important to 

reflect that given the proportion of the alcohol market that caffeinated 
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alcohol products make up, it should not be the focus of concern. The BMA 

would welcome further research into the evidence base around this issue. 

Part 1, Chapter 3 

Section 14 Alcohol education policy statements 

Public information and educational programmes are politically attractive, 

but have been found to be largely ineffective at reducing heavy drinking or 

alcohol-related problems. There is some evidence that mass media 

campaigns and public service messages may however be effective in 

building or sustaining support for public health oriented alcohol policies.  

The effect of alcohol educational programmes on raising awareness, 

increasing knowledge and modifying attitudes provides justification for their 

use; however given their effectiveness at changing behaviour, it is 

important that there is not a disproportionate focus on or funding of, such 

measures. Educational strategies are not effective as key stand-alone 

alcohol control policy but can be used to supplement other policies that are 

effective at altering drinking behaviour and to promote public support for 

comprehensive alcohol control measures. 

The BMA does not therefore believe that legislation in this area is 

necessary or required. 

Part 2, Chapter 2 

Section 31 Offences involving alcohol: notification of offender’s GP  

The BMA has significant concerns about the proposals set out under this 

section of the Bill and would urge the committee to consider removing this 

section in its entirety. 

The BMA is not convinced that the provisions suggested would have any 

significant impact of addressing drinking behaviours amongst offenders 

and it is likely that in most occasions, the GP will already be aware when a 

patient has an established drinking problem, or that there are other, more 

effective ways for interventions and advice to be given to individuals. 

“There are virtually no alleged crimes where alcohol is not involved in 

those coming into the police custodial chain. Our clinical forensic nurses 

(CFNs), who now do most of the custody health work do consider ABIs … 

When I do a forensic assessment I may well suggest the detainee engage 

with appropriate agencies or their GP and how best that might be done but 

that's a rather different approach to what's being proposed.”  

GP and Forensic Medical Examiner 
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There has been significant success in the introductions of ABIs (Alcohol 

Brief Interventions) where GPs and other healthcare professionals may 

take the opportunity to speak to patients about their drinking behaviour or 

where an alcohol councillor can effectively intervene. But at present there 

is no obligation to do so. The court has the opportunity to address any 

problem behaviour due to alcohol abuse, provide advice on where to seek 

support or to impose alcohol treatment requirements on the offender. 

The BMA does not believe that placing an obligation on the Crown Office 

to notify GPs of conviction information will make it more likely for the 

offender to receive appropriate treatment for their alcohol dependency. If a 

patient is not willing to address their behaviour, the chances of them 

addressing it because the GP raises it are only slight. Essentially, the BMA 

does not believe that this measure would improve on the already 

successful ABIs and would not improve patient care.  

The BMA also has concerns that it is proposed that criminal conviction 

information be recorded on a person’s medical record. Medical records are 

the responsibility of the GPs and as data controller they have responsibility 

for ensuring that access to personal and confidential information is only 

given with the patient’s consent. It is our view that medical records should 

only contain information relevant to the clinical care and treatment of a 

patient, anything more would be inappropriate. As medical records 

become more accessible to various agencies, for example insurance 

companies and employers, having information on legal convictions visible, 

after limits of disclosure have lapsed, is unlikely to benefit those individual 

patients.  

4. How will the particular provisions in the Bill fit with your work, or 
the work of your organisation? 

The BMA is currently engaged in a discussion with the profession and 

government ministers on the future of Scottish general practice. This is 

taking place against a backdrop of significant recruitment and retention 

problems, rising workload and more complex care needs of the aging 

population. One of the key elements of our discussions are how to refocus 

general practice on to the core aspects of the job and to remove 

unnecessary bureaucracy. By including the requirement to notify GPs of 

criminal convictions which the GP may or may not act upon is an example 

of the rising bureaucracy in general practice that has no evidence base nor 

does it have any medical reason for being on the patient’s personal record. 

However, whilst we have significant reservations about the GP notification 

element of the Bill, the proposals around advertising and multi-buy 

purchases would be a positive addition to Scotland’s already 

comprehensive alcohol policy which in turn we hope will change Scotland’s 
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heavy drinking culture. This has significant potential to reduce the impact 

of alcohol misuse on the NHS and thereby save the NHS significant 

amounts of money and free up staff to focus on providing essential 

healthcare services to patients.  

5. Will the Bill have financial or resource implications to you or your 
organisation? 

The proposal to notify GPs of criminal convictions for inclusion in medical 

records will have an administrative cost to GP practices and would need to 

be negotiated with the Scottish GP committee of the BMA in Scotland.  

6. Do you have any other comments or suggestions relevant to the 
Bill? 

N/A 

BMA Scotland 
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North Ayrshire Health and Social Care Partnership & North Ayrshire 
Council 

Alcohol (Licensing, Public Health and Criminal Justice) (Scotland) Bill 

1. Do you support the Bill as a whole?  

North Ayrshire Health and Social Care Partnership and North Ayrshire 
Council support the intention of the bill to reduce alcohol related harm. 

2. Do you support particular provisions in the Bill?  

We support the following sections- 

Section 1 – (Minimum price of packages containing more than one 
alcoholic product) we understand by closing the loophole in having a 
minimum price for packages containing more than one alcoholic product 
will prevent retailers selling multiple units of alcohol at a discount, in 
comparison to the price of a single unit. 

Section 2- (Alcoholic drinks containing caffeine) – this will place a 
restriction on the caffeine level of alcoholic drinks. There should be 
consideration around further analysis of the association between alcoholic 
caffeinated drinks and criminal behaviour. 

Section 4 – (Container marking: off-sales)- we have seen the positive 
benefits of ‘bottle marking’ initiatives within North Ayrshire, where Police 
Scotland and Trading Standards work in partnership to target responsible 
agent sales 

Section 5 – (Applications for, or to vary, premises licence: 
consultation and publicity) we welcome the requirement to extend the 
application notification period to encourage wider community involvement 
though this is only in areas that do not have a Community Council. The 
consultation period may not be an efficient timeframe for Community 
Councils who do not meet on a regular basis. 

The ADP engages with the Licensing Board where data was submitted to 
the Over Provision and Licensing Policy Statements. There is discussion in 
how people in recovery from addiction issues can contribute meaningfully 
with the Licensing Board.  

Sections 6-13 – (RESTRICTIONS ON ADVERTISING OF ALCOHOL) – 
we welcome the restriction of alcohol advertising near places used by 
children and events aimed at children. This should be further extended to 
cover young people engaging within youth clubs, community centres, and 
colleges 

Section 14 – (Alcohol education policy statements) this statement is 
supported and should be delivered through a whole population approach 
in taking cognisance of all age groups and social circumstances. 
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3. Do you have concerns about particular provisions in the Bill?  

Section 31 – (Offences involving alcohol: notification of offender’s 
GP) we have concerns about the offender’s GP being notified when there 
has been a conviction where alcohol has been a contributory factor. It is 
unclear what will be achieved through the sharing of this information with 
the GP. If there is an expectation for the GP to then undertake an ABI, 
they would require an additional payment as per current arrangement with 
the ADP. 

4. How will the particular provisions in the Bill fit with your work, or 
the work of your organisation?  

The minimum pricing could impact positively on some of the adults at risk 
of harm who are referred mainly by Police in relation to incidents 
connected with drinking alcohol. Other provisions within the Bill will mainly 
impact on those under the age of 18 years (in relation to advertising etc) 
and could have beneficial impacts for those young adults between 16 - 18 
years who would meet the criteria for adults at risk of harm. 

Alcohol awareness training as an alternative to fixed penalty notices would 
enhance earlier intervention and prevention approaches with individuals 
who may not access mainstream addiction services. This will support the 
ADP’s whole population approach in preventing alcohol related harm to 
individuals and communities without the requirement of intervention from 
specialist addiction service providers. However where the police is 
identified to deliver ‘alcohol awareness training’ this may place additional 
resource pressures on them and would be helpful if the police worked 
alongside partners to undertake the training.  

The ADP is required to deliver Alcohol Brief Interventions, as one of the 
ministerial priorities, within priority and non-priority settings. The delivery of 
alcohol awareness training would allow for wider engagement.  

5. Will the Bill have financial or resource implications for you or your 
organisation?  

As in section 3 above, there will be financial implications of notifying the 
GP and any subsequent intervention. 

Consideration should be given to identifying those services/ resources that 
would be required to deliver ‘approved courses’. The impact on Police 
Scotland and Court Service should be considered for the administration of 
alternative to fines and individuals engaging in required sessions. 
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6. Do you have any other comments or suggestions relevant to the 
Bill? 

PART 2 – OFFENCES ETC. INVOLVING ALCOHOL  

CHAPTER 1 – DRINKING BANNING ORDERS 

(Sections 15 – 30)- Whilst drinking banning orders is welcomed there is no 
requirement for all those subjected to the order to undertake an ‘approved 
course’. For those individuals, who do not take up the approved course, it 
is unclear if any other level of support is provided. In addition, if those 
people subject to a DBO are required to pay to undertake the course this 
will impact on the uptake and an opportunity to address underlying issues. 

Section 30 – (Fixed penalty offences involving alcohol: alcohol 
awareness training as alternative to fixed penalty) - people should 
have the opportunity to access alcohol awareness training. Where 
individuals are issued with financial penalties this may place them under 
further financial pressure or non-payment which will exasperate the 
situation and avoid the possibility of addressing underlying issues. 

Alcohol (Licensing, Public Health and Criminal Justice) (Scotland) Bill 
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Alcohol Focus Scotland 

Alcohol (Licensing, Public Health and Criminal Justice) (Scotland) Bill 

Summary of Alcohol Focus Scotland’s view on the bill as a whole: 

 Alcohol Focus Scotland (AFS) supports the overall aim of this bill, to bring 
about a reduction in alcohol-related harm in Scotland. Considerable 
progress to date in the implementation of Scotland’s alcohol strategy, 
however continued efforts are critical to ensure a sustained, long-term 
reduction in levels of alcohol consumption and harm.  

 The provisions in this bill should be considered in the context of 
Scotland’s wider alcohol strategy to ensure overall coherence in the 
strategic approach. An effective alcohol strategy contains a wide range of 
interventions, but it is important to ensure that attention and resources are 
not diverted from the most effective and cost-effective measures for 
reducing alcohol harm, namely controls on the affordability, availability 
and marketing of alcohol, particularly at a time when public finances are 
stretched.  

 AFS supports the provisions in this bill to tighten the quantity discount 
ban, restrict alcohol advertising, and extend notification and consultation 
in premises licence applications. We believe a lot more can be done to 
protect children from exposure to alcohol marketing in Scotland, and to 
make the licensing process more accessible and responsive to local 
people. Action in these areas needs to go beyond what is proposed in this 
bill.  

 AFS is less certain of other provisions in the bill, particularly those relating 
to offences involving alcohol. In principle we are in favour of interventions 
to reduce alcohol-related offences, and of help and support being 
provided to individuals whose drinking is identified as a factor in their 
offending behaviour. However, the evidence base on the effectiveness 
and cost-effectiveness of the proposed measures is lacking. We support 
further assessment and evaluation of these measures before being 
legislated on and widely implemented.  

AFS opinion on particular provisions of the bill 

Part One: Licensing and public health  

Chapter one: Alcohol licensing 

1. Minimum price of packages containing more than one alcoholic 

product 

AFS supports this measure. The price and increasing affordability of alcohol in 

recent decades has been one of the major drivers of increased alcohol 

consumption and harm, and tackling alcohol affordability is key to changing 
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our relationship with alcohol in the long-term. UK supermarkets have a track 

record of using promotional offers on alcohol to attract customers as a means 

of boosting their overall sales and profits,6 to the detriment of public health 

and wellbeing. The multi-buy discount ban introduced in Scotland in 2011 was 

aimed at preventing retailers from incentivising bulk-buying of alcohol. An 

early evaluation of the ban indicates that it is working, with the ban found to be 

associated with a decrease in total off-trade alcohol sales.7 Extending the 

current ban to multi-packs of alcohol, so that an eight-pack always sells for 

double the price of a four-pack, will ensure the ban works even more 

effectively.  

AFS believes, however, that Scotland should go further than what is proposed 

in this bill and ban all price discounting, not just quantity discounting. Retailers 

use percentage discounting on single items of alcohol in the same way they 

use quantity discounts, to drive up sales. Alcohol is heavily discounted in the 

UK, much more so than other products, and the evidence we have on drinking 

behaviour suggests that people are more likely to buy brands of alcohol that 

are promoted or discounted in price. 8  

Although a legal product, alcohol is a toxic, intoxicating and addictive 

substance. We believe it is inappropriate for retailers to use it a promotional 

tool to increase footfall. The introduction of a restriction on price discounting of 

alcohol, so that discounted products could not constitute more than 5% of the 

total alcoholic drinks stock displayed at any one time, would ensure more 

responsible alcohol retailing.  

2. Alcoholic drinks containing caffeine 

AFS supports this measure. Although caffeinated alcoholic beverages only 

account for a small proportion of the total alcohol sales in Scotland, their 

consumption is associated with a disproportionately high level of hazardous 

and offending behaviour, with serious and costly consequences for the drinker 

and society. Research suggests that alcohol and caffeine can have additive or 

synergistic effects and that drinking alcohol and caffeine together is riskier 

than drinking alcohol alone. Limiting caffeine content in pre-packaged 

alcoholic beverages may serve to reduce this risk. If introduced, an evaluation 

of its impact will help build the evidence base on caffeinated alcohol, and 

determining the level of effectiveness of setting caffeine limits.  

                                                           
6
 Competition Commission, Groceries Market Inquiry 2007. 

7 Robinson, M., et al (2014), Evaluating the impact of the alcohol act on off-trade alcohol sales: a 

natural experiment in Scotland. Addiction, 109: 2035–2043. doi: 10.1111/add.12701 
8
 The relationship between off-sales and problem drinking in Scotland, Scottish Executive, 2007; Drinking in 

Scotland: Qualitative Insights and Influences, Attitudes and Behaviours, NHS Health Scotland, May 2008; Analysis 
of drinking diaries and self-poured drinks, NHS Health Scotland, Oct 2007; Drinking places: where we drink and 
why, Joseph Roundtree Foundation, 2007 
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3. Age discrimination off-sales 

AFS is not in favour of this provision. We find its inclusion in this bill puzzling 

as it’s not a measure that will advance public health or reduce alcohol harm. 

Rather it appears to be an attempt to fetter the decision-making ability of local 

licensing boards, which we think is unwarranted. Firstly, we’re not aware of 

any instance of a licensing board seeking to impose an age-related restriction 

on off-sales over and above that already prescribed by law, so we struggle to 

see the necessity of legislating on this point. Secondly, and more importantly 

from our perspective, we are not convinced by the rationale for the 

introduction of this provision; namely that excessive consumption of alcohol is 

not restricted to any particular age group and imposing an age-related 

restriction on off-sales purchases reinforces stereotypes around youth and 

‘binge drinking’. There are in fact numerous examples of highly effective 

alcohol policies targeted at specific population groups and specific drinking 

contexts. An effective alcohol strategy will contain both population level 

interventions and targeted measures. Young people are identified as a group 

that is particularly vulnerable to the harmful effects of alcohol and it is 

appropriate to consider policies to protect them. In general we believe 

licensing boards should be empowered to act to regulate the availability of 

alcohol through the imposition of specific conditions on individual licensed 

premises when the evidence indicates the action will be effective in reducing 

alcohol harm in their local communities.  

4. Container marking  

AFS is unsure of this proposal. In principle we support efforts to prevent 

alcohol being sold to under 18s, however we’re uncertain of the effectiveness 

and cost-effectiveness of this measure. As noted in the policy memorandum, 

evidence suggests that children and young people in Scotland who drink 

alcohol obtain most of it from friends and family. According to SALSUS, only 

8% of 15-year-olds surveyed report buying alcohol from a shop.9 A container 

marking scheme is therefore targeted at only a small proportion of the alcohol 

that under-18s consume, and moreover it cannot be assumed that marked 

containers confiscated from under-18s have been sold illegally. In this sense, 

container marking appears to offer less certainty as a measure to detect direct 

under-age sales than test purchasing. That said, we are not opposed to 

licensing boards being given powers, through primary legislation or 

regulations, to require participation in container marking schemes as a 

condition of a licence. However, we think it’s worth giving more consideration 

to the cost-effectiveness of the measure before wider implementation. We 

would be in favour of further pilots being carried out that are fully costed and 

                                                           
9
 SALSUS 2013 report www.isdscotland.org 
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assessed in terms of effectiveness of reducing underage sales in comparison 

to other interventions aimed at preventing under-age alcohol sales.  

5. Notification and consultation on premises licence applications 

AFS supports these proposals to extend notification and consultation on 

premises licence applications and variations. Our engagement with 

community councils has also highlighted the difficulty they sometimes face in 

trying to comply with the current consultation period, as it doesn’t always give 

them sufficient time to gather the views of members. Extending the 

consultation period would allow community councils to have a more 

considered and detailed input into the licensing decision-making process.  

Licensing practice impacts on everyday life. The physical availability of alcohol 

in communities – the numbers and types of premises and the way they 

operate – influences drinking behaviour and health. Areas in Scotland with the 

highest density of licensed premises have double the alcohol-related death 

rates of areas with the fewest.10 Greater availability of alcohol is also linked to 

higher levels of crime, public nuisance and social disorder, all of which 

negatively impact on the quality of life in local neighbourhoods.11 We believe 

that local people should be empowered to have a greater say in shaping the 

licensing environment in their area. The proposed provision in this bill is 

welcome in so far as it facilitates community involvement in licensing 

decisions. However, a lot more needs to be done to make the licensing 

process accessible to local people. Many aspects of the way the licensing 

system currently operates act as a barrier to community involvement, 

including the use of legal jargon and impenetrable bureaucratic language and 

the undue formality of licensing board hearings that public objectors find 

intimidating and off-putting. Action in these areas is necessary to realise the 

value of any legislative changes to extend community participation in licensing 

decision-making.12  

Chapter two: Restrictions on advertising of alcohol 

6-7.  Ban on alcohol advertising near schools etc. 

AFS supports a ban on alcohol advertising near premises used by children. 

However, we strongly believe such a ban should extend to all public places. 

Viewed from the perspective of a child, a ban on alcohol advertising limited to 

a 200 metre radius around schools makes no sense as their lives are not 

confined to the vicinity of their school or nursery. They are out and about 
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Alcohol-related illness and death in Scottish neighbourhoods, 2014 alcohol-focus-

scotland.org 
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 Popova S et al 2009 Systematic review Alcohol and Alcoholism 44, 5  
12

 Strengthening the community voice in licensing decisions GCPH 2014  
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around their home, playing in the park, going to the shops. If we believe 

children should be protected from exposure to alcohol advertising near their 

schools, then that protection should extend to all the public places they 

inhabit. Whether at school or in their local neighbourhoods, they are the same 

children with the same vulnerabilities and should be afforded the same degree 

of protection.  

A huge amount of money is spent each year on alcohol marketing in the UK, 

including around £27 million on outdoor advertising.13 Product design, 

packaging, price promotions, sponsorship and media advertising are all put to 

use in integrated marketing campaigns aimed at getting us drinking and 

drinking more. Marketing seeks to create strongly pro-alcohol social norms, 

influencing our knowledge and attitudes to alcohol. Children are particularly 

susceptible. Many of the common features of alcohol marketing - humour, 

music, special technological effects and so on - strongly appeal to children.  

The alcohol industry claims its marketing activity is not about increasing 

overall consumption, but maintaining market share and encouraging brand 

switching between existing adult consumers. However, if alcohol marketing is 

powerful enough to convince drinkers to change their brand choice, then it’s 

more than powerful enough to appeal to children and influence their decisions 

on whether or not drink, and how much. Research demonstrates that alcohol 

marketing reduces the age at which young people start to drink, increases the 

likelihood that they will drink, and increases the amount of alcohol they 

consume if they already drink.14 

Current rules covering alcohol marketing in the UK are inadequate. They fail 

to prevent children from being exposed to a high level of alcohol marketing. A 

survey carried out for AFS found 10 and 11-year-olds in Scotland were more 

familiar with spirits and beer brands than leading brands of crisps, ice-cream 

and biscuits.15 Research also shows that 10-15 year olds in the UK see more 

alcohol adverts on TV, per hour watched, than adults.16 Although existing 

advertising codes state that alcohol advertising should be shown to mainly 

adult audiences, in reality they allow alcohol advertising to reach large 

numbers of children. Children may on occasion make up a minority of an 

audience in percentage terms, but that can still amount to thousands of 

children. A more robust and clear legal framework is necessary to ensure that 

all children are protected from exposure to alcohol marketing communications, 

all of the time. 
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Some powers to regulate alcohol advertising are reserved, specifically 

broadcast media. However, we believe the Scottish parliament is competent 

to take action to limit alcohol advertising in public places (on billboards, bus 

shelters, etc.) and in cinemas. Cinema is a not a broadcast medium and the 

recent removal of the requirement for advert approval from the British Board 

of Film Classification means that there is no longer any statutory controls over 

cinema advertising in UK, leaving the way open for Scottish-specific controls.  

There is strong public support in Scotland for stricter regulation of alcohol 

marketing to protect children. In a recent survey of public opinion survey, 86% 

of those polled in Scotland supported restricted alcohol advertising in cinemas 

to 18 certificate films and 82% supported a ban on TV alcohol advertising 

before 9pm.17  

8. Advertising within licensed premises 

AFS supports this measure. We were under the impression that there was 

already a legal requirement to confine alcohol promotions to a single area 

within a licensed premises, as specified in Schedule 3 (13) of the Licensing 

(Scotland) Act 2005. However, if there is a loophole in the existing legislation 

that the provision in this bill seeks to address then we would welcome its 

introduction.  

9.  Advertising at sporting and cultural events 

AFS supports a mandatory restriction on alcohol advertising at sporting or 

cultural events primarily involving under-18s. However, we believe this should 

be considered as the first step in the phased removal of alcohol sponsorship 

of all sporting activity and events.  

There is an obvious conflict between drinking alcohol and sporting 

performance. However, the dominance of alcohol brand sponsors of sporting 

events that attract children as well as adults communicates a legitimacy and 

status to alcohol that belies the significant health and social harms associated 

with its use. Alcohol companies sponsoring sporting events sends the 

message to children that alcohol and sport and integrally linked. AFS’s brand 

recognition research in Scotland found children as young as 10 (particularly 

boys) associated beer brands with the football teams and tournaments they 

sponsor. Over half of the children surveyed (55%) linked Carling with football. 
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 Opinion survey of UK residents carried out for the Alcohol Health Alliance UK in Oct/Nov 
2014. Sample of 3077 respondents. Data weighted to be representative at country and 
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A recent opinion poll showed 69% of people in Scotland supporting 

restrictions on alcohol companies sponsoring sporting events.18 AFS would 

like to see discussion and debate start among policy-makers, sporting bodies 

and clubs on alternative models for the funding of sport, with a view to 

developing a road-map for the phased removal of alcohol sponsorship from 

sport. The recent sponsorship deal arranged by Hearts Football Club 

demonstrates that different approaches are possible. Ideally we should strive 

for sponsorship deals that are congruent with a sporting ethos and aims, 

rather than being seen as a vehicle for the promotion of health-damaging 

commodities and the purveyors of addiction.  

Chapter three: Alcohol education 

14. Alcohol education policy statements 

AFS is unsure of this provision. We are unclear what it aims to achieve and 

confused by the information provided in the policy memorandum. The 

provision in the bill refers to the production of statement of alcohol education 

policy. However, the background information in the policy memorandum talks 

about the need for greater parliamentary scrutiny of progress in implementing 

the Framework for Action on Alcohol. As far as we can tell, the case for why a 

policy statement on education in particular is needed is not made. To assess 

the merits of an alcohol education policy statement, it would be helpful to 

know what such a policy statement would cover. Would it prescribe a general, 

uniform approach to alcohol education in Scotland? Would it apply only to the 

public information and education campaigns that the government initiates or is 

directly involved with; or it would apply to all alcohol education provided in 

schools, and how would this work? Based on the information provided, we’re 

unable to form a view on whether the introduction of alcohol education policy 

statements is an effective and cost-effective approach.  
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Part 2: Offences involving alcohol 

15-29.  Drink banning orders 

AFS is unsure of this proposal. The policy memorandum provides detailed 

information on the form a DBO may take and how it would work, but there 

doesn’t appear to be any evidence presented on its effectiveness and cost-

effectiveness. We’re not aware of any studies evaluating DBOs in terms of 

reducing alcohol-related harm. There is an obvious limitation in the way DBOs 

work in that a DBO cannot prevent someone from obtaining and consuming 

alcohol if someone else buys it for them. It would therefore be useful to know 

how effective DBOs in England have been in reducing alcohol consumption in 

individuals served with a DBO before legislating to introduce the scheme in 

Scotland.  

30.  Fixed penalty offences involving alcohol: alcohol awareness 

training as alternative to fine.  

AFS is unsure of this proposal. We support further pilot studies being carried 

out on the effectiveness of offering alcohol awareness training as an 

alternative to a fixed penalty. However, in our view, it makes more sense to 

conduct a pilot first, evaluate the results and then legislate if necessary; rather 

than the other way round as proposed in this bill.  

In general we are in favour of early interventions and for more support to be 

provided to individuals whose offending behaviour is linked to their alcohol 

use. However, the stages of behaviour change model suggests that the 

effectiveness of interventions of this type depends to a large extent on an 

individual’s willingness to reflect on their drinking behaviour and to be ready to 

change. We are not sure that a fine diversion scheme provides the optimum 

conditions for this. It would therefore be helpful to evaluate the effectiveness 

of the scheme beyond attendance rates, and to look at the longer-term impact 

of the training on drinking behaviour.   

31. Offences involving alcohol: notification of offender’s GP 

AFS is not in favour of this proposal. The relationship between a GP and a 

patient is therapeutic, confidential, and based on trust. This relationship is 

jeopardised if a GP is seen by a patient as collaborating with enforcement 

authorities. We are in favour of support being provided to individuals through 

primary health care services to help them address harmful drinking practices, 

but we believe there are better ways of delivering this than through a 

notification procedure.  
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